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Arising    out   of   Order-in-Original    No.11/JC(AMS)/2008   fas:24.10.2008    issued    by    Joint
Commissioner of Central Excise, Ahmedabad -in

erfled aft qFT Ta qfflName & Address of the Appellant / Reependeut

1.    M/sJ'Anjaleem Enterprises pvt Ltd
411,  G.I.D.C Estate, Sector.-28,
Gandhinagar

2.    Shri M.A. Mehta (M.D.)
M/s Anjaleem Enterprises Pvt Ltd
411, G.I.D.C. Estate,  Sector-28,
Gandhinagar
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arm":ierirra  t@  3Tife  IT gTa8TUT  3Trfa  qi9FT  q5i  ffltrm  € I

Any person  aggrieved  by this  Order-InlAppeal  may file  an  appeal  or  revision  application,  as the
ay be against such order, to the appropriate authority in the following way  :

th givFT enaiFT

ion appllcation to Gt.)vernment of India :

tENBiqTap¥`,773Tfaiin,i994tflrm3TafiitrfuTTT__Fffldi|qTxp__T¥%*i:i:;k`:`:*:ELREffooo:tiFT-,fa-,RTtiiFfin,
A revision application  lies to the  Under Secretary, to the Govt.  of India,  Revision Application  unit

ry  of  Finance,  Department  of  Revenue,  4th  Floor,  Jeevan  Deep  Building,  Parliament  Street,  New
-110 001  under Section  35EE  of the CEA  1944 in  respect of the following  case,  governed  by first
o to sub-sect.Ion  (1 )  cf Section-35  ibid

qiiHlcicrf\6Tfi      t6       qTFaRE
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IT    Stu    fldi    tit

In  case of any  loss  of goods where the  loss occur in transit from  a factory to a warehouse  or to_____   1_   ___.I._ ...... :.^  +h^  ^^urea  nf  nrnr`aeeinn  nf  the  Goods  in  a
\JC*\=+,   \.,1    \^11,    ` ---- '    a ------  11__      _

lctory  or from  one  warehouse  to  another  during  the  course  of  processing  of the  goods  in
e  or in storage whether in  a factory or in  a warehouse.
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The  appeal  to  the  Appellate  Tribunal  shall  be  filed  in  quadruplicate  in  form  EA,3  as
prescribed    under    Rule    6    of   Central    Excise(Appeal)    Rules,    2001    and    shall    be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/-and  Rs.10,000/-where  amount of duty / penalty / demand  / refund  is upto  5
Lac,  5  Lac to 50  Lac and  above  50 Lac  respectively in the form  of crossed  bank draft in
favour  of Asstt.  Registar  of  a  branch  of any  nominate  public  sector  bank  of the  place
where  the  bench  o:  any  nominate  piublic  sector  bank  of the  place  where  the  bench  of
the Tribunal is situated.
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ln  case  of the  orde-covers  a  number of order-in-Original,  fee for each  0.I.0.  should  be
paid   in   the  aforesaid   manner  not  withstanding   the  fact  that  the  one  appeal  to  the
Appellant  Tribunal  or  the  one  application  to  the  Central  Govt.  As  the  case  may  be,  is
filled to avoid  scriptoria work if excising  Rs.1  laos fee of Rs.100/-for each.
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One copy of application or 0.I.0.  as the case may be,  and the order of the adjournment
authority shall   a court fee stamp of Rs.6.50 paise as prescribed  under scheduled-I  item
of the court fee Act,1975 as amended.

Ei]chTdafutl.iwi ciYcilfrTfan  cn`ticH diirfu  tft  3inft  illi] gr, an i3iFT
ir TafiqT5i3TRE F7Tarfgiv qrrifaia) fin,  1982 rmfae I

Attention  in invited to the rules covering these and other related matter contended  in the
Customs,  Excise & Service Tax Appellate Tribunal (Procedure)  Rules,1982.

th    gr,    arfu,    8qTeFT    gas    TqiTqTEFi3Trm    fflqrfermrm,a    rfu3Ton    a
qiqaaiedapdii.I(Dem:nd)      tiaE¢enalty)      ffli0%q3tPIImm3fiffl# I Fife,       3rfaqidHii¢`stanio
q5SgFTca I(Section    35  F  of the  Central  Excise  Act  1944,  Section  83  &  Section  86  of the  Finance  Act,

1 994)

deftq5chlia,qtff3ttchi]TEwh3jat,QTrfadr"q5aczitfu.iiw"(DutyDemanded)-

(secri.On).dsiiDa5dE,dfachitfflTfen;

Sciac.ini£`.fiudtichfa<idi6dr{i6cia{i`iifdr.

a   qHqu iiftET3rrfu *uutiiidH icfiddnd, rfu qirutl®`iaTaviwiiidqtliraqi.iqit.

For an  appeal to  he filed  before the  CESTAT,10%  of the  Duty  &  Penalty confirmed  by
the  Appellate  Commssloner  would  have  to  be  pre-deposited,  provided  that  the  pre-
deposit amount shall not exceecl  Rs.10 Crores.  It may be  noted that the pre-deposit is a
mandatory  condition  for  filing  appeal  before  CESTAT.  (Section  35  C  (2A)  and  35  F  of  the
Central Excise Act,  1 €;44,  Section  83  & Section 86 of the Finance Act,  1994)

Under Central  Excise and Service Tax, "Duty demanded" shall include:
(xix)     amojnt determined undersection  11  D;
(xx)      amount of erroneous cenvat credit taken;
(xxi)     amount payable under Rule 6 of the cenvat credit Rules.

3TTaQT a; qfa 3rdta qrfaappT  a5 apaT ]E¥  g5ap  3TgaT  qpr  ZIT  au5 faenfaa  a  al EL fir  7Tu  3|ffi S

qT 3flT qof aitrar ape farfu a aF au5 aT  loo;0 g7iaTa qT Efu en giv  %|

n view of above,  an appeal  against this order shall  lie before the Tribunal on payment of
the  duty  deman(led  where  duty  or  duty  and  penalty  are  in  dispute,  or  penalty,  where
alone  is  in  disput'e."
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The   duty   amounting   to   Rs.2,505/-   on   the   STD-PCO   found   short   and

Rs.43,436.81   on  the  310  LCDs  found  short  and  duty  not  debited  on  the

goods  cleared  from  01.03.1993  which  was  now  recovered,  should  not  be

confirmed under Section  1 lA of the Central Excise & Salt Act,1944;

The differential duty amounting to Rs.7,42,900/-   on the value of the proms

cleared  by  the  appellant  and  not  included  in  the  value  of the  STD-PCO

should not be recovered from them under the proviso to Section  1 lA of the

Central   Excise   &   Salt   Act,   1944   by   invoking   the   extended   period   of

limitation;

Penalty   should   not   be   imposed   upon   them   under   Rule   9(2)   for   the

contravention  of Rule  9  (1)  and  Rule  173-Q  of the  Central  Excise  Rules,

1944  for  contravention  of Rule   173-8,   173-C  and   173-G  of the  Central

Excise Rules,1944.

Shri  Madhuk,]mar A.  Mehta,  Managing Director.  of the  appellant  firm  was

issued  a  Show  Cause Notice  bearing No.  V.85/15-58/OA/93  dated  16.3.1994

ing upon him tcr  show  cause  as  to  why   penalty  should not  be  imposed  upon

under Rule 209A of the Central Excise Rules,1944.

The  said  Show  Cause  Notice  was  adjudicated  vide  Order  in  Original  No.

C(AMS)/2008 c.ated 24.10.2008   wherein :

I.      The demand of duty  of Rs.45,941.81  on the  STD-PCo units  and

the  ICD   found   sh-ort  was   confirmed  under  the  provisions   of

Section  llA of the Central Excise &  Salt Act,1944. The amount

of  Rs.45,941.81   paid   by   the   appellant      on   30.03.1993   was

appropriated;

11.      The de,nand of differential duty of Rs.7,42,900/-was  confimed

under tie  proviso  to  Section  llA  of the  Central  Excise  &  Salt

Act,1944  and ordered to be recovered from the appellant;

I.      Penalty  of Rs.2,000/-was  imposed on the appellant under Rule 9

(2) of the Central E-xcise Rules,1944;

IV.      Penalty   of  Rs.8,00,000/-   was  imposed  on  the  appellant  under

Rule  173-Q of the Central Excise Rules,1944;
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V.      Penalty  of  Rs.1,00,000/-was  imposed  on  Shri  Madhkumar  A.

Mehta, Managing Director of the appellant fmT .

Being  aggrieved  with  the  impugned  order,  the   appellants  had   filed  the

stant   appeals   along   with   Stay   Application   on   12.03.2009   on  the   following

ounds:

A.  The matter in the case was taken upto the Hon'ble Supreme Court by

the appellant themselves and in the case titled as Anjaleem Enterpi.ises

Pvt Ltd Vs. CCE, Ahmedabad -reported at 2006 (194) LET  129 (SC)

the  Hon  `ble  Supreme  Court  dismissed their petition  and  accordingly

EPROMS  are chargeable to Central Excise dul.y. In this premise they

have  no  objection  to  pay  the  Central  Excise  duty  of Rs.7,42,900/-

confirmed by the adjudicating authority.

8.  However, the adjudicating authority has erred in imposing penalty of

Rs.2000/-under Rule 9(2) and Rs.8,00,000/-uiider Rule  173-Q of the

said Rules  and  penalty  of Rs.1,00,000/-  on the  Managing Director  of

the Appellant under Rule 209A.

C.  The litigation went right upto the Hon'ble Supr3me Court and this is a

question of interpretation of Section 4 of the Central Excise Act and in

such matter of valuation, there cannot be any penalty. They rely upon

the judgements of the Hon'ble Tribunal in a plethora of cases.

D. This  is  a  demand  for  normal  period  and  larger period  matters  have

already  been  adjudicated  with penalties.  For normal  period  demand,

there cannot be any imposition of penalty as p(.;r the judgement in the

case  of L.G.  Electronics  India  Ltd  vs.  CCE,  Noida  reported  at  2004

(178) ELT 471  (Tri-Del.) and  in the case of Medley Pharmaceuticals

Vs. CC & CE, Valsad reported at 2005 (183) ELT 471  (Tri.Mumbai).

E.  Iri  terms  of the  grounds  of appeal  the  impug.led  order  is  liable  for

dismissal   and   their  prayers   may   please   be   taken   accordingly,   in

respect thereof.

The appellants were granted opportunity of personal Hearing on 17.04.2009,

.05.2009 and   17.06.2009. However, the same was not att6nded by the appellants

adjournment  was  sought.  Subsequently,  vide  letter  dated   16.06.2009,   Slui

it  D.  Dave,  Advocate,  for  the  appellants    requested  f)r  adjournment  of the
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hearing  fixed  on  17.06.2009  for  some  time  stating  that  they  had  already  paid the

duty  amounting  to  Rs.7,42,900/-  and  filed  an  application  before  the  Settlement

Commission,   Mumbai   for   waiver   of   interest   and   penalty   only.       Till   their

application  is  decit[ed,  he  requested  that  the  appeals  be  kept  in  abeyance  and

assured  to  inform  'the  outcome  of  their  settlement  application.  In  view  of the

equest of the Appellants Advocate, the case was kept in abeyance and transferi.ed

o the Call Book.

Even after suiJstantial time having passed, the appellants nor their Advocate

informed  the  outccrme  of  the  application  filed  by  them  before  the  Settlement

Commission.    Ther(3fore,    they    were    asked    vide    letter    dated    11.10.2018    to

communicate the status of their application before the Settlement Commission. The

present CGST  and  Central  Excise,  Gandhinagar  Commissionerate  informed  vide
`\

their   letter  dated   26.11.2019   that  the   appellant  had   applied   under  the   Sabka

Vishwas (Legacy D spute Resolution) Scheme, 2019 on 23 .11.2019.

10.      Thereafter,   Shri   Rahul   Gajera,   Advocate,   vide   letter   dated   05.08.202]

informed  that  their  application   before  the   Settlement   Commissioner  has   been

rejected  and  submitted  a  copy  of  letter  dated  12.12.2009.  He  requested  that  a

personal hearing may please be fixed in their appeals at the earliest.

11.       Personal Hearing   in the case was held on  16.09.2021  through virtual mode.

Shri J.C..Patel, Shri Rahul Gajera and Ms. Shamita J. Patel, Advocates, appeared on

behalf Of both the appellants for the hearing. They reiterated the submissions made

in  appeal  memorandum  as  well  as  writt'en  submission  dated  13.09.2021.  It  was

submitted that  in th3 case  of their other factory,  demand for extended period and

penalty was dropped by Hon'bl`e CESTAT and the Order of the Hon'ble Tribunal

was upheld by the Hon'ble  Supreme Court.  They submitted a compilation of case

laws on the subject.

12.      I have gone through the  facts  of the  case,  submissions made  in the Appeal

emorandum,   and   submissions   made   at

ences available i)n records.

the   time   of  personal   hearing   and
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Ion'ble  Settlement  Commission  that  "z.#  vz.cw  o/ S#cfo  decz.fz.o#  o/ fJo7io#rcza/e

lpex Court fully bi;rding to them,  they at this  stage do not propose or  dispute the

evy of Central Exc:se of Rs.7 ,42,900/-for the period June to September-1992 and

ire fully ready and willing and have in fact already paid the same" .

5.      The  application  of the  appellants  was  rejected  by  the  Hon'ble  Settlement

)ommission for non-compliance of the provisions of Section 31 C and Section  32E

1) of the Central E}.cise Act,1944.

6.      I  further  find  that the  appellant  had  also  applied  for resolution  of the  case

nd  flled  application  on  23.11.2019  under  the  Sabka  Vishwas  (Legacy  Dispute

Lesolution ) Scheme, 2019.

7.      It    was    only    when    their    application    before    the    Hon'ble    Settlement

)ommission,   MumJai   as   well   as   their   application  under   the   Sabka  Vishwas

Legacy Dispute Resolution ) Scheme, 2019 did not fructify, they responded to the

;ommuhication of grant of personal hearing and it is only at this juncture that they

iave for the first time come forth with the new ground of limitation.

8.      I  do not  find  it a case  fit  for allowing raising of a new/fresh ground which

/as hitherto never raised by the appellants in the present appeals filed by them nor

efore  any  authority.    Therefore,  I  disallow raising  of the  fresh/new  ground  and

Jithout going into its merits, I proceed to decide only the issues raised by them in

leir appeal memorandum.

9.      The appellant:s have in the present appeals, in view of the settled position of

aw,   accepted   their   liability   to   pay   Central   Excise   Duty   on   EPROMs   and

hallenged  the  penalties  imposed  on  them  by  the  adjudicating  author.ity.    They

iave  coritended that the  matter  went  right up  to  the  Hon'ble  Supreme  Court  and

his  is  a question  o|. interpretation  of Section  4  of the  Central  Excise  Act  and  in

uch matter of valuation there  cannot be  any penalty.   I  do  not  find  any  merit in

his   argument   of  the   appellant.   Non-inclusion   of  the   value   of  an   integral

}:o::a::e°dn::tnLontt:ten:tatLeureo°ffL:::app:::actL]PoanLg;::LseLtnhew:L]acshsLsfi:ccaht]::ufo/:°amp::::::
r its eligibility to the benefit of exemption under a notification may be a matter of





Goti.i, Vadodara ~ 390  021

The Commissioner,
CGST & Centi.al Excise,

Cominissionerate, C andhinagar

F.No.V2(85)55,56/Ahd`III/09

Respondent

Copy to:
1)  The Chief Commissioner, Central GST, Ahmedabad Zone.
2)  The Commissionel., CGST, Gandhinagar.
3)  The Assistant Commissioner ('I-IQ System), CGST, Gandhinagar.

t,'(

(ft,r uploading the OIA)
uard File.

5)   P.A.  File.


